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IN THE UNITED STATES PA TENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD 

 
In the Matter of Application Serial No.  86/337,103  
Filed:   July 15, 2014  
Mark:  CITY CLUB 
Applicant:  Day’s Beverages Inc.  
Published:      December 23, 2014 
 

 
--------------------------------------------------------------X 
3RD GENERATION ENTERPRISES CO. CORP., : 
       : 
   Opposer,   : 
       :  Opposition No. 91220327 
  v.     :   
       :   
DAY’S BEVERAGES, INC.,    :       
       : 
   Applicant.   :     
--------------------------------------------------------------X   
 
 

OPPOSER 3RD GENERATION ENTERPRISES CO. CORP.’S  
RESPONSE TO DAY’S BEVERAGES, INC.’S  

COMBINED MOTION TO COMPEL AND REQUEST FOR SUSPENSION 
 

In response to Respondent Day’s Beverages, Inc.’s Combined Motion to Compel 

Discovery Responses, Request for Suspension and Brief in Support Thereof (“Day’s Motion”), 

Opposer 3rd Generation Enterprises Co. Corp. has produced documents responsive to Document 

Request 2 and a response to Interrogatory 8 (a), thereby rendering Day’s Motion moot.  As such, 

Petitioner requests that the suspension of the opposition be lifted and the proceedings 

recommence as previously scheduled.   

Furthermore, the request in Day’s Motion for “any necessary discovery time to serve 

follow-up discovery after receipt of the aforementioned responses” should be denied.  The 

discovery that was requested in Day’s Motion solely relates to sales of TOP POP, a brand owned 

by the Opposer that does not relate to this opposition revolving around the mark CITY CLUB.  

The correspondence between counsel in which Opposer made it clear that it would not provide 

irrelevant documentation relating to TOP POP concluded on July 28, and yet Applicant waited to 

file Day’s Motion on the last day of discovery.  Applicant has not given any specificity as to 



 

 2

what possible additional discovery it could need that would have any relevance to the proceeding 

at hand, and should not be permitted to engage in a fishing expedition, the sole purpose of which 

would be to harass Opposer, a smaller competitor of Applicant’s. Applicant has already engaged 

in ample discovery.  Applicant has taken a deposition of Opposer’s principal (in which 

Applicant’s counsel questioned said principal about TOP POP sales), received hundreds of pages 

of responsive documents that relate to CITY CLUB from Opposer, and subpoenaed and received 

documentation from numerous third parties who participated in the manufacturing and bottling 

of Opposer’s products. 

WHEREFORE, Opposer prays the Board issue an order which (1) reinstates the 

proceedings to the original trial schedule and (2) denies Applicant any additional time for 

discovery. 

 
 
 

Respectfully submitted, 
 
     GOTTLIEB, RACKMAN & REISMAN, P.C. 
 
 
     By: ____/s/ Jonathan M. Purow___________________ 
      Marc P. Misthal (mmisthal@grr.com) 

Jonathan M. Purow (jpurow@grr.com)  
      270 Madison Avenue, 8th Floor 
      New York, New York 10016 
      (212) 684-3900 Tel. 
      (212) 684-3999 Fax 
Dated: October 19, 2015   Attorneys for Opposer 
 New York, New York     
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CERTIFICATE OF SERVICE  
 

 I hereby certify that on the date set forth below a true copy of the OPPOSER 3RD 
GENERATION ENTERPRISES CO. CORP.’S  RESPONSE TO DAY’S BEVERAGES, INC.’S  
COMBINED MOTION TO COMPEL AND REQUEST FOR SUSPENSION was served by first 
class mail on Applicant, by its attorney, as follows: 
 

Alex R. Sluzas 
Paul & Paul 

1717 Arch Street, Suite 3740 
Philadelphia, PA 19103 

 
 

 
 
  
       ____/s/ Jonathan M. Purow_____________ 
        Jonathan M. Purow 
Dated: October 19, 2015 


